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Supreme Court of Wisconsin. 
KNAGGS v. GREEN. 

An infant who lias purchased personal property and given a mortgage upon it to 
secure the purchase-money, or a part of it, cannot avoid the mortgage under the plea 
of infancy without rendering void the sale and losing his rights under it. 

An infant purchased a span of horses for $300, paying only $200 down, and giv- 
ing his note, signed by plaintiff, as surety for the residue of the purchase-money. 
The plaintiff was compelled to pay this unpaid purchase-money for the infant, who 
hereupon executed to him a note and chattel mortgage upon the horses for the 
amount so paid for him. Shortly thereafter the infant sold the horses to defendant, 
who had notice, at the time he purchased, of the existence of the mortgage : Held, 
that the plaintiff's indebtedness should be treated as a debt for a part of the purchase- 
money of the horses ; that the purchaser from the infant, with notice, stood in no 
better position than the infant would have stood had he not sold the horses, and that 
the mortgage was valid as against such purchaser. 

Appeal from Clark county. 

O'Neill <f* Sheldon for appellant. 

MacBride $ Grundy and B. F. French, for appellee. 

Cole, J. — Both parties in this case claimed the horses in con- 
troversy through contracts made by George Field, a minor. The 
plaintiff claims under a chattel mortgage given by the minor, under 
the following circumstances : One Shurtleff sold Field the horses 
for $300. Field paid only $200 down and gave his note, signed 
by the plaintiff, as surety, for the balance of the purchase-money. 
When the note became due Field was unable to pay it and it was 
put into judgment. The plaintiff satisfied the judgment. Field 
then executed a note and chattel mortgage on the horses for the 
amount which the plaintiff had paid for him. This mortgage was 
duly filed in the town clerk's office where the horses were and where 
Field resided. A few months after these transactions took place, 
while Field was a minor, he sold the horses to the defendant. It 
appears very clearly from the testimony of the defendant that he 
knew when he purchased the horses that there was a mortgage on 
them, but he assumed that the mortgage was not good for anything 
because executed by a minor; There is really no room for dispute 
about these facts upon the evidence, and the Circuit Court directed 
the jury to find for the plaintiff. The inquiry is, was that direc- 
tion warranted by the facts of the case ? It is obvious that there 
are two conflicting titles to the property derived from the minor, 
and the question is, which is to be preferred ? It is claimed on the 
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part of the plaintiff that his title should prevail ; that because he, 
as surety, had to pay a part of the purchase-money, he ought to be 
subrogated to the rights of Shurtleff, the vendor. It is argued that 
if Field had given a chattel mortgage on the horses to his vendor, 
to secure a part of the purchase-money, that he would not be 
allowed to avoid the mortgage, on the ground of infancy, without 
rescinding the contract and restoring the property ; consequently 
that a purchaser from him, with full knowledge of the mortgage, 
should stand in no better position than the minor would have done 
in the case supposed. We are inclined to adopt this view as cor- 
rect. It seems to us there could be no doubt if Shurtleff had taken 
a mortgage on the horses from the minor to secure a part of the 
purchase-money that he could enforce it. For, as we understand, 
the law is well settled that an infant who has purchased personal 
property and given a mortgage upon it to secure the purchase-money, 
or a part of it, cannot avoid the mortgage under the plea of infancy 
without rendering void the sale and losing his rights under it : Heath 
v. West, 28 N. H. 101 ; Curtiss v. McDougal, 26 Ohio St. 66 ; 
Tyler on Infancy & Coverture p. 78. In Ourtiss v. McDougal, 
which is a case very much in point, the court say : " Without stop- 
ping to discuss the general disabilities or privileges of infancy, we 
hold that where an infant purchases a chattel, and, at the same 
time, and in part performance of the contract of purchase, executes 
a mortgage on the purchased property to secure the payment of the 
purchase-money, it is not within the privileges of infancy to avoid 
the security given without also avoiding the purchase. If, in such 
case, the infant would rescind a part, he must rescind the whole 
contract, and thereby restore to his vendor the title acquired by the 
purchase. The privilege of infancy may be used as a shield, but 
not as a sword. And in such case, if the infant sells the mort- 
gaged property, the purchaser takes it subject to the mortgage." 
In Callis v. Bay, 38 Wis. 643, the same principle was applied 
to a purchase of real estate by infants, and giving notes and a 
mortgage for the purchase-money. This court decided that the 
contract was not void, but only voidable, and the fact that the in- 
fants retained possession of the property after reaching their 
majority was a ratification of the whole contract and made it bind- 
ing upon them. See Skinner v. Maxwell, 66 N. C. 45 ; Corey v. 
Burton 32 Mich. 31. The authorities cited in the brief of defend- 
ant's counsel certainly show that an infant may avoid a mortgage 
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given for a precedent debt, but manifestly such a mortgage stands 
upon very different ground from one given for the purchase-money. 

It remains then to inquire whether the plaintiff, upon the estab- 
lished facts, can have the benefit of the principles of law which we 
have been considering. As a surety, as we have already observed, 
he paid a part of the purchase-money of the horses. The chattel 
mortgage was given to him by the minor for the money so paid. 
It seems to us that the indebtedness so contracted should be treated— 
as it really was — as a debt for a part of the purchase-money. If 
we look at the essence of the transaction, and not the form, this is 
what it amounts to. The plaintiff, therefore, is entitled to hold the 
property as against the defendant, who purchased of the infant with 
full knowledge of the existence of the mortgage. In other words, 
the defendant must be deemed, in the language of the court in 
Curtis v. McDougal, to have taken the property subject to the 
mortgage. The plaintiff 's title is the elder one and has superior 
equities to support it. This view is decisive of the case. The 
point made that there was no sufficient demand of the horses and 
refusal before the action was brought seems to us too clearly un- 
tenable to require discussion. 

The judgment of the Circuit Court is affirmed. 

With the limitation that the contract N. C. 45. And it makes no difference 
is an entire one, it is well settled, as that the notes and mortgage are by agree- 
stated in substance in the principal case, ment of the parties made payable to the 
that an infant's contract, if disaffirmed creditor of the grantor, the circumstance, 
by him, must be disaffirmed tn toto, as to whom the consideration is made pay- 
well that portion which is to his advan- able, not changing the nature of the 
tage as that which is onerous to him. transaction : Dana v. Coombs, 6 Me. 
Thus, where an infant purchases proper- 89. Where the contract is executory on 
ty, real or personal, and gives a mort- the part of the infant, and he disaffirms 
gage back to secure the purchase-money, it, and still retains the property received 
in whole or in part, it is in law one trans- by him thereunder, the adult may, after 
action, and he cannot disaffirm the mort- demand and refusal, maintain trover, re- 
gage without disaffirming the sale, and plevin or detinue therefor. When such 
conversely: Robbins v. Eaton, ION. H. contract is avoided, the parties revert to 
561 ; Heath v. West, 28 Id. 108 ; Rob- their original situations, and the adult 
erts v. Wiggin, 1 Id. 73 ; Bigelow v. becomes again entitled to the possession 
Kinney, 3 Vt. 353 ; Richardson v. Bo- of his property, and any detention there- 
right, 9 Id. 371 ; Weed v. Beebe, 21 Id. of after demand, becomes wrongful: 
495; Hubbard v. Cummings, 1 Me. 11; Badger v. Phinney, 15 Mass. 359., ap- 
Lynde v. Budd, 2 Paige 191 ; Ottmanv. proved in Boyden v. Boyden, 9 Mete. 
Mouk, 3 Sandf. Ch. 431 ; Young v. Mc- 519 ; Jefford v. Ringgold, 6 Ala. 544 ; 
K°e, 13 Mich. 556 ; Cogley v. Cushman, Mustard v. Wohlford, 15 Gratt. 329 ; 
16 Minn. 402; Skinner v. Maxwell, 66 Fitts v. Hall, 9 N. H. 446; Carr v. 
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Cloucjh, 26 Id. 294 ; Strain v. Wright, 
7 Geo. 572 ; Carpenter v. Carpenter, 45 
Ind. 142 ; Walker v. Davis, 1 Gray 506. 
As to who may avoid the voidable acts 
of an infant, the rule is laid down by 
Perkins, sect. 12 (in relation to gifts, 
grants or deeds), that they " are voidable 
by himself, by his heirs, and by those 
who have his estate." SecZouc/iv. Par- 
sons, 3 Burr. 1794 ; III. Land, frc, Co. 
v. Bonner, 75111. 315. While the infant 
is alive this privilege of disaffirming his 
voidable acts is entirely personal, and 
can be exercised by no third person, 
stranger or wrongdoer for him. See 
Keane v. Boycott, 2 H. Black. 511 ; Ol- 
iver v. Houdlet, 13 Mass. 237 ; Alsworth 
v. Cordlz, 31 Miss. 32 ; Van Bramerv. 
Cooper. 2 Johns. 279 ; Jackson v. Todd, 
6 Id. 257 ; Ward v. Steamboat "Little 
Red," 8 Mo. 358 ; Douglas v. Watson, 
17 C. B. 691 ; Zouch v. Parsons, supra ; 
Rose v. Daniel, 3 Brev. 438 ; Murrell v. 
The State, 44 Ala. 372; Roberts v. 
Wiggin, 1 N. H. 73. Nor, while he is 
alive, can it be exercised by his heirs or 
personal representatives, because, while 
living, he has none ; but after his death 
his voidable acts may be avoided by his 
executors or administrators in cases 
where they succeed to his interest, or le- 
gally represent the infant : Jefford v. 
Ringgold, 6 Ala. 547 ; Shropshire v. 
Burns, 46 Id. 115; Counts v. Bates, 
Harper 464 ; Person v. Chase, 37 Vt. 
650; Parsons v. Hill, 8 Mo. 135; 
Breckenridge v. Ormsby, 1 J. J. Marsh. 
248 ; Smith v. Mayo, 9 Mass. 62 ; Eas- 
tings v. Dollarhi^e, 24 Cal. 207 ; Wilson 
v. Porter, 13 La. Ann. 407 ; Vaughan 
v. Parr, 20 Ark. 600. So, by his heirs 
or privies in blood in cases where they 
succeed to his estate : Ferguson v. Bell, 
supra; Breckenridge v. Ormsby, supra; 
Austin v. Charleslown Female Seminary, 
8 Mete. 203 ; Levering v. Heighe, 2 Md. 
Ch. Dec. 88. Although there are some 
cases and dicta to the contrary — see 
Nelson v. Eaton, 1 Redf. (N. Y. Sur.) 
498 ; Beeler v. Bullitt, 3 A. K. Marsh. 



280 ; Jackson v. Burchin, 14 Johns. 
14 Johns. 127 ; Dominick v. Michael, 4 
Sandf. 419 — it seems settled by the 
weight of authority that this privilege 
of avoidance is not assignable, and can- 
not be exercised by his assignees, privies 
in law, or by privies in estate only : Fer- 
guson v. Bell, supra; Austin v. Charles- 
town Female Setn., supra; Levering v. 
Heighe, supra ; Breckenridge v. Ormsby, 
supra ; Bac. Abr., Infancy $■ Age, I. 6 ; 
Com. Dig. Enfant, C. 8 ; Ewell's Lead. 
Cases 90. 

It seems clear from the above decisions 
that the defendant in the principal case 
could not exercise the infant's right of 
disaffirmance. The reasons, however, 
assigned for the decision of the court do 
not seem satisfactory. While it may be 
conceded as settled that, where an infant 
purchases a chattel, and at the same time 
and in part performance of the contract 
of purchase, executes a mortgage on the 
purchased property to secure the payment 
of the purchase-money, it is not within 
the privileges of infancy to avoid the se- 
curity given without also avoiding the 
purchase, the principal case does not seem 
to be such a case. It seems decidedly 
far-fetched to say that the debt in this 
case was a debt for the purchase-money, 
and to consider the whole as one entire 
transaction, when the record shows that 
the horses were not purchased of the 
plaintiff, and the mortgage in question 
was not executed till after the original 
sale and payment in full had been entirely 
completed. The mortgage in this case 
grew out of the plaintiff's being compelled 
to pay the note which he signed for the 
infant, and was intended to secure a 
debt which, till such payment was 
made by the plaintiff, had no exist- 
ence. In other words, the debt, to se- 
cure which this mortgage was executed, 
had no existence till after the original 
sale was complete and payment of the 
residue of the purchase-money made. It 
seems clearly to be a mortgage for a pre- 
cedent debt. 
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An unconditional sale and delivery by transaction, when the infant subsequently 

an infant to a third party of chattels sold the property to the defendant, he 

mortgaged by the infant, is a disaffirm- avoided the mortgage as he had a right 

ance of the mortgage : Chapin v. Shafer, to do even before majority {Stafford v. 

49 N. Y. 412 ; State v. Plaisted, 43 N. Roof, 9 Cow. 626), and the plaintiff was 

H. 413. Such being the law, as it seems without remedy at law. 

to the writer, the first sale and the mort- Marshall D. Ewell. 

gage of the chattels not being one entire Chicago, April 22d 1880. 



Supreme Judicial Court of Maine. 

DAMON'S APPEAL. 

The Constitution of the United States does not prohibit the enactment of an insol- 
vent law by a state. 

The insolvent act of Maine having been epacted while the federal bankrupt law was 
in force, went into full operation upon repeal of the bankrupt law, and not before. 

A statute may be passed to go into effect at a future date, and it is immaterial 
whether the suspension of its operation be by its own express provision or by vir- 
tue of some paramount law, as e. g. the existence of an Act of Congress on the 
same subject. 

The provision of stat. 1878, c. 74, sect. 15, authorizing the sequestration of the 
estate of an insolvent without previous notice to him, is not unconstitutional for that 
cause. 

On exceptions. On December 9th 1878, the judge of the Court 
of Insolvency, on application of the creditors of the appellant, 
issued a warrant for taking possession of the appellant's estate, in 
accordance with the provisions of stat. 1878, c. 74, §§ 14, 15. The 
warrant was made returnable December 24th 1878, and ordered 
the appellant to then appear. 

On return-day, Damon appeared before the Court of Insolvency, 
resisted the prayer of the application, and filed a motion alleging, 
in substance, that he was adjudged an insolvent on December 9th 
1878, on the petition of his creditors, and without any notice to 
himself, contrary to the law of the land ; that the statute under 
which he was so adjudged is unconstitutional and void, for that 
when said statute was enacted, to wit, February 21st 1878, the 
federal bankrupt law was in force and so continued until September 
1st 1878 ; that the state statute did not take effect upon its pas- 
sage, or at the expiration of thirty days after the recess of the leg- 
islature which enacted it, by reason of the federal bankrupt law ; 
and that the state statute never became of effect. The prayer of 
the motion was for a dismissal of the proceedings against him. 



